January 26, 2006

SENATE NATURAL RESOURCES AND WATER COMMITTEE

Governor Schwarzenegger’s Water Bond Proposal: Overview

Questions for the Administration

We are pleased to provide these responses to the questions we received during the January 24, 2006 hearing on the Flood Protection and Clean, Safe, Reliable Water Supply Bond.  We have made every effort to respond to all points posed in the questions and will also be happy to follow up with additional information where required.  We are particularly appreciative of the opportunity to provide some of the detail that supports the strategic thinking and planning that supports the Governor’s Strategic Growth Plan.

We agree with Committee Chair Kuehl, this is a great opportunity to realize some very important flood management and water supply projects.  While we believe that the provisions of the package are based on sound government policies and past precedents, we intend to work with you in making the proposal better.
Questions from Senator Kuehl
Please explain why the Governor’s water bond proposal contains programs that would be continuously appropriated.
Please explain why the Governor’s water bond proposal contains programs that do not explicitly require appropriation by the Legislature.
The Administration intends to only allow continuous appropriations for programs that are guided by well established policy that has been approved by the Legislature.  In those cases, a stable source of funding allows for more timely and efficient implementation of projects critically needed by Californians.  We would like to work with the Legislature to clarify that only funds for appropriate programs are continuously appropriated and that all other proposed funding would be subject to the formal budget process.

The Governor’s proposal suggests that there are two categories of funding worthy of consideration for continuous appropriation:

1. Flood Subventions.  Past history suggests that continuous appropriation of funds is particularly needed for the flood control subvention program.  Continuous appropriation for flood control subventions was provided in Proposition 13 of 2000.  Continuous appropriation for flood control subventions, as in 2000, would still be appropriate today.  The Legislature, in authorizing each of these projects eligible for funding under the subaccount, considers the project policy implications, costs, and benefits.  At the point of appropriation it is simply a matter of evaluating local agency claims for eligibility and dispersing payments for the costs that are determined to be eligible.  Flood control project schedules from conception to completion are typically exceedingly long.  In order to avoid unnecessary delays in reimbursing local agencies, which in turn delay the ultimate flood protection improvements, this subaccount is proposed for continuous appropriation.  
2. For integrated regional water plans funding provided by the proposed California Water Resources Investment Fund (WRIF) and the bonds.  The Governor’s proposal includes $3 billion in bond funds and a projected $2.5 billion in WRIF funds for regional planning.  This bond funding is intended to jump start local investment while the WRIF will provide a stable source of funding to sustain investment.  This funding is included in the Governor’s proposal to provide incentive for a needed investment of over $15 billion on the part of local agencies and governments.

To assure that local investment achieves the needed targets, all potential obstacles to implementation of integrated regional water management plans should be minimized.  Regional efforts will have the greatest potential for moving forward if State funds are secure and readily available.  This will facilitate efforts to develop comprehensive financing plans and implement priority projects without inefficient starts and stops that can occur with an annual appropriation process.

The Legislature has had a significant hand in developing the concept of integrated regional water management (IRWM).  These concepts have been further refined and articulated in Update 2005 of the California Water Plan.  The Governor’s proposal calls for DWR to develop regulations that will further clarify the minimum requirements of IRWM.  After regional IRWM proposals meet these minimum requirements, regional priorities will guide investment of the State funds, together with significant local cost share.  The types of water management projects eligible for funding are articulated in the Governor’s proposal and will be further detailed in the regulations development process.  

Please explain why the Governor’s water bond proposal delegates to the California Water Commission the responsibility to change the rates for the California Water Resources Investment Fund, unless the Legislature acts within 60 days to deny the change.

The program was designed to balance appropriate oversight with flexibility to address emergencies.  This proposal provides the Commission the responsibility to review the fee in an open process, and then gives the legislature a formal oversight role to review and overturn any unreasonable or excessive adjustment in the fee schedule.

There are many examples in California law where the executive branch has fee and rate setting authority.  In nearly every instance, the option for the Legislature to act within a certain period of time does not exist in statute.  Therefore, the Administration proposal allows the legislature more oversight than many fees in statute.  Granting fee setting authority to an appointed official or an advisory body, in this case the Commission, is not unprecedented.  Some examples are:

State Water Resources Control Board

Water Code Section 13260 authorizes the board to adopt a schedule of waste discharge fees and requires that fees be adjusted to conform to the revenue levels set forth in the Budget Act for these activities.  In addition, the board has the authority to set fees for water rights permits (WC §13160.1), NPDES storm water permits, confined animal facilities permits, irrigated agricultural discharge waivers, and ambient water monitoring.

Department of Water Resources

Water Code Section 6307 provides for an annual fee assessed against dam owners for the dam safety program and allows for periodic fee adjustments to account for program cost increases.

Water Code Section 4201 provides for an annual fee assessed to water right holders for watermaster services in various parts of the State.

Water Code Section 11455 authorized the department to enter into contracts and establish prices, rates, and charges that will provide sufficient funds to pay all costs of operations and maintenance of the state water project, including repairs and replacements.

Department of Food and Agriculture

The Food and Agriculture Code includes many instances of inspection and marketing fees that are too numerous to list.  A typical example is Section 41801 that allows the secretary to establish and adjust fees for dehydrated garlic inspection.  The secretary may also set fees at rates below maximums specified in statute whenever the secretary finds that the cost of administering the program can be defrayed with reduced fees.

Although the above examples are to show that granting the Commission fee-setting authority is not unprecedented, the Administration will work with the Legislature to provide the appropriate legislative oversight, including the possibility of establishing a cap for the Water Resources Investment Fund.

Please explain why the Governor’s water bond proposal commits to funding up to two new surface storage facilities based solely upon a finding by DWR and the California Bay-Delta Authority that the project is certain broad criteria and without requiring explicit authorization or approval by the Legislature.

The Governor believes it is critical to include all water reliability and supply tools to prepare for California’s growing population.  Surface storage is one of the most promising options and offers multiple benefits such as capacity to meet environmental challenges, flood control, and system reliability.  

Through the CALFED Programmatic Record of Decision, August 2000, the State of California committed to evaluating five surface storage projects as part of a comprehensive water management strategy; identifying acceptable project-specific locations; initiating permitting, NEPA and CEQA documentation, and construction if all conditions are satisfied.  Proposition 50 provided funding for the State to partner with the federal government to conduct the necessary evaluations.  DWR, in cooperation with the Bureau of Reclamation, has developed a significant amount of information on the potential costs, benefits, and impacts of these projects.  Two of the projects, North-of-the-Delta Offstream Storage and Upper San Joaquin River Basin Storage, appear to offer the broadest array of statewide benefits. 

The biggest remaining obstacle to completing evaluations and reaching decision points on these projects is the need to determine how the projects would be operated, what specific benefits would be generated, and how costs would be allocated.  One of the last impediments is for us to identify potential local and regional partners to evaluate their interest as possible cost-share partners in the projects.

The Governor’s proposal for funding surface storage projects is intended to provide a firm basis for establishing a public interest in the surface storage facilities currently under study.  The proposal defines the types of public benefits that bond funding could support, allowing DWR to identify the public interest and financial partners for any of these projects.  This information will allow the Department to consult with federal agencies and local interests to develop potential project formulations and possible cost sharing arrangements; complete feasibility studies, permitting, and NEPA and CEQA documentation; and reach final decision points on these projects.

With this as our purpose, the Administration does not intend to restrict the role of the Legislature in final approval of the projects.  We will work with the Legislature to develop appropriate mechanism to include in the proposal.

Please explain why the Governor’s water bond proposal establishes that DWR’s recommendations in the following future documents shall establish the priorities for investment without explicit Legislative approval or authorization.

· Delta Risk Management Strategy

· California Water Plan Updates

Delta Risk Management Strategy:  The CALFED Programmatic Record of Decision, August 2000 committed to the completion of a Delta Risk Management Strategy (DRMS) to better quantify risks and risk reduction strategies in the Delta.  In addition Assembly Bill1200 (Chapter 573 of 2005) requires submittal of a report to the Legislature on the results of the DRMS and the annual budget process requires that the Administration prepare and submit a proposed budget, with accompanying budget change proposals, for approval by the Legislature.  The Legislature will have full opportunity to review DWR’s priorities from the DRMS study and, annually through the budget process, consider funding those priorities as proposed, or modified as the Legislature sees fit.

California Water Plan Updates:  The California Water Plan Update 2005 serves as the basis of the Governor’s proposal for investing in California’s future water management needs.  A public draft of the plan was released in April 2005 after an extensive five-year public process and has received broad support.  The final draft of the plan will be available imminently.  The final draft will include only minor revisions from the public draft and no changes that would affect the Governor’s proposal.

The California Water Plan Update 2005 provides information on a variety of water management strategies that should be considered by local agencies in developing integrated regional water management plans.  These strategies are included as eligible activities for regional funding in both bond acts and the California Water Resources Investment Fund described in the Governor’s proposal.

The Administration intends that references to future updates of the California Water Plan should be limited to two purposes:

1. For consideration by the California Water Commission in recommended rate changes for capacity charges.  The Administration intends that these recommendations would be subject to legislative approval, as described above.

2. For consideration by DWR, in coordination with other State agencies, in establishing priorities for expenditures of Statewide Water Management Program funds provided in the proposed Bond Act of 2010.  The Administration intends that this expenditure plan would be subject to the formal budget process, as described above.

Please explain why the Governor’s water bond proposal authorizes DWR and the Reclamation Board to develop emergency regulations to implement any provision of the proposal without any provision for public input or participation in the development of those regulations.

This Administration has taken a strong stance against underground regulations that result from departments and agencies not promulgating formal regulations following the Administrative Procedures Act.  Even though past bonds have explicitly allowed for the creation of guidelines which do not require public input or scrutiny, DWR has consistently conducted extensive public processes in developing guidelines and recommendations for funding for all grant and loan programs it has administered.  The emergency regulation process allows the department to get the programs in our proposal up and running quickly.

Emergency regulations submitted to the Office of Administrative Law must be approved or denied within 10 days.  Members of the public may comment on the proposed regulation by submitting a written comment prior to OAL’s decision, or within five calendar days of filing the emergency regulation.  The emergency regulation, once approved, lapses by operation of law after 120 days unless the agency files a completed rulemaking action with OAL, or OAL approves a readoption of the emergency regulation. After the emergency regulation is approved, the Administration will continue the complete process for adopting regular regulations under the APA, which contains a process for notice and opportunity for the public to be heard.  
Please explain why the Governor’s water bond proposal does not subject DWR’s proposed actions within the CalFed solution area to formal approval of the California Bay-Delta Authority or its successor.

The Governor’s proposal integrates well with the revitalized CALFED Program, as described in the 10-Year Action Plan.  The 10‑Year Action Plan Framework, describes the fundamentals of the Plan which will be released imminently.

The 10-Year Action Plan describes the linkage between the CALFED Program and the California Water Plan Update 2005, and prescribes that CALFED Program Actions be organized in two groups:

1. Direct CALFED Actions - Actions that require direct policy-level engagement and leadership by the CALFED agencies in order to succeed. These actions generally include those that have a direct link to the problems and solutions in the Delta. In addition, these actions are generally implemented by federal and State agencies that are signatories to the CALFED ROD.
2. Coordinated CALFED Actions - Actions that require coordination with, and guidance from the CALFED agencies. These actions generally include those that have an indirect link to the problems and solutions in the Delta, but contribute to a successful CALFED. These are actions that are implemented largely by local agencies rather than CALFED also frequently fall within the scope of IRWM actions as described in the California Water Plan. 

The Administration intends that projects funded by the Governor’s proposal that fall within the definition of Direct CALFED Actions should be subject to formal approval of the California Bay-Delta Authority or its successor.  Actions funded by the Governor’s proposal, including most activities supported under the Regional Water Management Program, will be coordinated with the California Bay-Delta Authority or its successor, as described in the 10 Year Action Plan.
How would DWR  collaborate with the State Water Resources Control Board, the regional water quality control boards, the State Department of Health Services, the Department of Fish and Game, the California Bay-Delta Authority or its successor, and other state agencies with water management authority and responsibility and whether this collaboration would take place in a public forum.

Similar to the coordination we are asking local agencies and governments to engage in on the regional level, the Administration believes there is significant value in compelling our own agencies to coordinate and develop comprehensive priorities.  This should lead to better integration of actions and more value for public expenditures.

The Administration intends that DWR will engage with other State agencies with water management responsibilities in a variety of ways.  This is one reason the administration chose the time honored regulatory process consistent with the Administrative Procedures Act, rather than guidelines as allowed in the past.  The statute proposed by the Governor requires coordination between DWR and the above entities, and if DWR does not adequately coordinate, their regulations would not conform to the APA.

1. Engage appropriate State agencies in a more meaningful role in developing updates to the California Water Plan.  The Administration intends that the Water Plan continue to evolve to become a comprehensive strategic plan for all of California’s water issues and interests.  The Water Plan development processes will continue to include extensive public outreach and input.

2. Engage appropriate state agencies in other public processes, such as through the CALFED Bay‑Delta Program, to determine priorities for expenditure of statewide funds included in the Governor’s proposal.

3. Engage appropriate state agencies in developing regulations to guide development of Integrated Regional Water Management Plans and funding recommendations required for disbursement of regional funds included in the Governor’s proposal.

4. Engage State agencies through the recently reformed Governor’s Water Policy Council.
Please describe each of the following, and how each is reflected in the Governor’s water bond proposal:
         The state’s, regions’, and local’s roles and responsibilities in meeting flood protection and various water resources needs.
         How the roles and responsibilities are reflected in funding responsibilities.
         The state’s priorities for investing its resources after it meets its public trust responsibilities.
 
The roles and responsibilities of federal, state and local agencies in meeting flood protection needs and various water resource needs are complex and based on complex cost-sharing agreements.  However, in general, the federal government is responsible for designing and constructing flood control and ecosystem restoration projects.  The State and local agencies are responsible to act as nonfederal partners with the U.S. Army Corps of Engineers (the Corps) in implementing such projects.  State and local agencies also indemnify and hold the federal government harmless, and operate and maintain the completed works.  The bond provides funding to enable such activities.   Below is a list of the various roles and responsibilities of federal, state and local agencies, including categories of maintenance; State and local maintenance responsibilities; various cost sharing formulas; and a description of how the bond intends to address erosion repairs, levee deficiencies, and maintenance responsibilities.

 
Federal
· Perform feasibility studies of projects 

· Design 

· Construction 

 

State
· Cost share feasibility studies of projects 

· Cost share design 

· Cost share construction 

· Acquire all lands, easements ,relocations, and right of way for construction 

· Hold harmless and indemnify the federal government 

· Provide assurances of Operation & Maintenance (O&M) 

· Turn over completed works to local maintaining agencies 

· Inspect local maintaining agencies’ O&M 

· Maintain channels and levees specified in Water Code Section 8361 

 
Local
· Cost share feasibility studies of projects 

· Cost share design 

· Cost share construction 

· Cost share all lands, easements ,relocations, and right of way for construction 

· Hold harmless and indemnify the State and federal government 

· Provide assurances of O&M 

· Accept and maintain completed works 

 
Categories of maintenance:
· Erosion repairs – levee slope erosion and bank erosion that is near the levee and threatens its integrity are the responsibility of the levee maintaining agency. 

· Channel sedimentation – sediment that accumulates in channels and bypasses and that is adversely affecting the flood conveyance capacity is the responsibility of the channel maintaining agency. 

· Channel vegetation – vegetation in channels and bypasses that is adversely affecting the flood conveyance capacity is the responsibility of the channel maintaining agency. 

· Routine levee maintenance – controlling vegetation on levees, repairing damage from burrowing rodents, abating unauthorized encroachments, maintaining levee grade and slopes, controlling vehicular access, and maintaining all-weather levee crown roadways are some of the key routine responsibilities of the levee maintaining agency. 

· Levee operations – levee patrolling and flood fighting during high water are the responsibility of the levee maintaining agency. 

 

 
General breakdown of local and State maintenance responsibilities:
· The State maintains channels of the Sacramento River Flood Control Project, about 142 miles of levees identified in Water Code Section 8361, and the weirs and miscellaneous facilities also identified in Water Code Section 8361. 

· The State maintains about 150 miles of levees under State maintenance area law (Water Code Section 12878) for which there is no local maintaining agency. 

· All other levees and channels are maintained by local agencies. 

 
Cost sharing rules:
· For projects authorized by Congress in 1996 and earlier, the federal share is 50 – 75%, the nonfederal share is 25 – 50% for construction.  Except for projects involving extensive lands and relocations, the cost share is usually 75% federal/25% nonfederal. 

· For projects authorized by Congress after 1996: the federal share is 50 – 65%, the nonfederal share is 35 – 50% for construction.  Except for projects involving extensive lands and relocations, the cost share is usually 65% federal/35% nonfederal. 

· For projects authorized by the Legislature prior to and including 2001, the nonfederal cost is shared 70% State and 30% local for construction. 

· For projects authorized by the Legislature after 2001, the nonfederal cost is shared 50 – 70% State and 30 – 50% local, depending on whether the project provides multiple benefits other than flood control. 

· For feasibility studies, the cost share is 50% federal and 50% nonfederal.  The nonfederal cost is usually cost shared 50% State and 50% local. 

· For design, the cost share is 75% federal and 25% nonfederal.  The nonfederal cost is usually cost shared 70% State and 30% local.  Once construction begins, the design costs are converted to construction costs and cost shared according to the rules for construction cost sharing. 

· Similar but different cost sharing rules apply for small flood control projects and ecosystem restoration projects. 

 

 

Addressing erosion repairs: 
 
Agencies that are responsible to maintain levees must protect them from erosion, including bank erosion that threatens the integrity of the levee.  

 

In the Sacramento Valley, there are approximately 180 erosion sites that will need repair during the next twenty years.  We propose funding to address erosion by providing State funding for the Sacramento River Bank Protection Project (Sac Bank) and by instituting a new State/local program to supplement Sac Bank.  The new State/local program proposes that the State and local agencies work together to cost share erosion repairs with the goal of making repairs at an early stage of development to avoid eventual high costs of repairing critical sites.  Recognizing the significant cost of erosion repairs, the bond bill proposes a deviation from conventional State/local flood control cost sharing by requiring only a 15 percent local cost share in rural areas.  In addition to public safety concerns, it is important to keep in mind that there may be State liability under the Paterno Decision and/or Arreola Decision if unaddressed erosion causes a levee failure.

 

Addressing levee deficiencies:
 
Even without erosion being a concern, levees that were originally constructed without adequate engineering may contain latent deficiencies for which the State could be liable under the Paterno Decision.  This was the situation for the Yuba River levee that failed in 1986 for which the State has settled a $464 million judgment.  Until now, when the State has sought to identify and repair such deficiencies, it has done so in full partnership with the Corps and local agencies.  The cost sharing requirements of Water Code Section 12585.5 have applied.  However, in some cases the Corps has declined to perform repairs because costs exceeded benefits, and in some cases local agencies have declined to cost share because of affordability. Without federal and local agency participation helping to cost share the work, the projects will not be completed.  In such cases, public safety is placed in jeopardy and the State is liable under the Paterno Decision. 

Furthermore, the Paterno Decision clearly placed responsibility for repairing levee deficiencies on the State. The Administration’s proposal addresses this dilemma by providing funding for the State to undertake the levee evaluations and repairs alone.  All efforts will be made to maintain local and federal partners.  However, when the risk warrants, the State will have authority to proceed alone to avoid future extraordinary payouts.

 

Addressing sediment removal:
 
Removal of sediment that accumulates in flood control channels and bypasses is the responsibility of DWR in the Sacramento Valley and of local agencies elsewhere.  It is believed that significant sediment accumulations are located in the lower San Joaquin River system, but the amounts are not quantified and no local agency is planning to undertake the work.  To improve channel capacity and protect public safety, the bond makes available funding to cost share this work with local agencies in the Central Valley.  No federal cost sharing is envisioned.

 

Poor levee maintenance:
 
Levee repairs attributable to poor maintenance by local agencies are not proposed to be repaired with bond funding.  Basic levee maintenance, such as filling holes caused by ground squirrels, is a local agency responsibility and should not be funded from the bond.  The only exception to this rule is for Delta levees, which have a special maintenance subventions program.

Questions from Senator Aanestad
The 2006 bond provides for $250 million for water storage studies, planning, preliminary engineering designs, etc.  What happens if the 2006 bond is approved by the voters and the 2010 bond, which contains the funding for construction, fails?  Could we simply identify a specific water storage facility site in the 2006 bond bill and provide construction money in 2006 to ensure we actually get a facility?

The Governor intends to vigorously pursue implementation of cost-effective surface storage projects that can add flexibility and reliability to California’s water infrastructure system, as part of a comprehensive plan for securing California’s water future as outlined in the California Water Plan Update 2005.  The State has not yet completed feasibility and environmental studies of the projects currently under study, and cost sharing arrangements have not been developed.   

The Governor’s intent is to get surface storage projects built and to define a quantity of public funding that will be available for public investment in defined public benefits for the projects currently under consideration.  These decisions will facilitate the State’s ability to expedite development of final proposals, including cost sharing arrangements, for these projects.  The Administration agrees that when these final proposals are complete, they should be subject to review and approval by the legislature.

With these goals in mind, the Administration proposes to modify the Governor’s proposal such that bond funds for the purposes of Sections 82097 and 83095.5 as drafted (total of $1.25 billion) are combined to allow a vote of the people on both sections in the Bond Act of 2006.  The $250 million proposed in Section 82097 would be available for appropriation by the legislature to DWR upon a vote of the people in 2006.  Bonds to provide the $1 billion included in Section 83095.5 would not be sold until 2010.  Selling bonds for the purposes of Section 83095.5 would be conditional on several actions:

1. The State will complete feasibility studies, CEQA and NEPA environmental review documentation, and all applicable permit processes.

2. The State will prepare final cost sharing agreements to define cost and benefit distributions for any proposed project.

3. The legislature will review the project proposals and authorize the projects.

Finally, after the bonds are sold the funding will be subject to the formal budget process and appropriation by the Legislature.

RIF - Could a portion of the 50% of the regional/local money be allocated directly to local entities without DWR approval or other restrictions?  More local discretion?

The California Water Resources Investment Fund is intended to promote and construct regional infrastructure, and facilitate improved planning and project implementation at the regional level that will ultimately provide benefits to all local agencies.  The Administration believes the proposed schedule for capacity charges is appropriately sized to provide for those purposes.  Local entities reserve the authority to raise local fees for undivided district requests.  The Administration believes it is more appropriate to maintain and restrict the current purposes of the WRIF, limit the capacity charges imposed on water retailers to the proposed schedules, and allow those water retailers the flexibility to adjust their water rates as needed for immediate local purposes.

DWR's "white paper" on flood control stated that $600 million was needed to fix eroding levees in the State's system.  Yet there is only $150 million set aside in this bond for erosion repairs.  What is the plan for addressing this issue, particularly if the federal government decides not to extend the Army Corps' role in this region? 

The 2006 and 2010 bond measures provide $510 million for erosion repair, sediment removal, facilities repair, levee evaluations, and levee repairs to restore State-Federal Project levees to their original design capacities.  The bond provides flexibility as to the extent of federal and local cost sharing and investment in erosion repairs.   This flexibility allows for prioritization of the most needed work and in leveraging cost sharing funds.  Of the $510 million, if $140 million is applied to erosion repairs, this is likely to leverage approximately $120 million of Federal funds and another $30 million of local funds, for a total investment of about $290 million.  This would be expected to accomplish approximately three-fifths of the needed erosion repairs during this ten year effort.  The remaining two-fifths would be accomplished in the second ten years.
The DWR White Paper on flood management issues entitled “Flood Warnings:  Responding to California’s Flood Crisis,” described a backlog of nearly 200 erosion sites totaling 120,000 linear feet, stating “with repair costs now as high as $5,000 per linear foot, the bill to repair these sites could eventually approach $600 million.” [120,000 feet x $5,000/foot = $600 million].  For planning purposes, we have concluded $500 million for erosion repairs will be needed over the next 20‑25 years.  

And a general question on how would you modify the proposed 2006 bond with an assumption the 2010 bond fails?
This is an investment package designed to plan the state’s investments for the next 10 years.  The priorities have been established by reviewing needs, vulnerabilities and maintenance.  
Most of the proposed funds for water management purposes in the two bond acts are incremental.  Value would be generated in the first bond act in both regional water management and statewide water management areas.  With the second bond act, more value would be added.  If the second bond act fails, more responsibility will be placed on local agencies to implement regional plans, and the State will have less capability to assist regional efforts and implement statewide water management projects.  However, the California Water Resources Investment Fund will continue to provide a stable source of continuous funding to move both regional and statewide efforts forward.  
Questions from Senator Machado (Based on Verbal Comments at Hearing)
How can regional planning be carried out in the Delta – a region of so much importance to so much of the State?  Many outside of the Delta will benefit from improvements inside the Delta.

The Delta is an area of statewide water management significance.  The Governor’s proposal includes funding for both regional and statewide water management activities.  Significant funding for critical improvements to reduce water management conflicts in the Delta would be available from the proposed statewide funds.  Additionally, the Governor’s proposal does not preclude regions that benefit from diversions and exports from the Delta from investing a portion of their regional funding in Delta projects that would improve their water supply reliability and water quality.

The DRMS Project is a mechanism that will better define benefits and beneficiaries within and outside the Delta.  The results of DRMS will serve not only as a basis for a future Delta Vision, but also help guide levee upgrades for a multitude of benefits.

Recent water bonds have been developed with significant input from the people of the State, either through a legislative process or initiative process.  Why does this bond proposal change that protocol? 
The Governor’s proposal is based on extensive strategic planning conducted by DWR and documented in the Department’s Flood Management White Paper, released in January 2005, and the California Water Plan Update 2005.  Extensive public outreach and input was implemented through these planning efforts.  This proposal was drafted to finance the State’s priorities for flood and water management resulting from the State’s strategic planning efforts.  The characteristics of the proposal are being debated through this legislative process.  The Administration believes this is a sound approach to developing a state finance plan for meeting California’s future needs.

The Governor’s proposal appears to rely on programs that are changing with futures yet to be determined (e.g. CALFED).

The Governor’s proposal is designed to address California’s pressing flood and water management needs.  Whether or not the CALFED or other planning processes evolve over the future, the same problems will confront us.  The Governor’s proposal provides a financing package that will allow California to immediately address its most fundamental flood and water management issues, and includes the flexibility to adaptively manage our priorities and solutions.

The Governor’s proposal assumes that our existing flood control system should be the basis of our future system.  Given the anticipated effects of climate change, shouldn’t we consider if we need a new design?  This proposal appears to put us on a fixed path for the next 10 to 15 years.

The Governor’s proposal puts us on a path for the next 10 years of fixing the levees we have, along with improving Folsom Dam, raising the level of protection in urban areas, investing in surface storage which will help increase flood capacity and protection, and establishing flood corridors.  In urban areas there will be little opportunity for reconfiguring the levee system.  In rural areas, there are far more opportunities to set levees back from the river and the Governor’s proposal provides flexibility to adjust the path and take advantage of opportunities that arise.  The Floodway Corridor subaccount is specifically designed to accomplish this.  Furthermore, in areas where erosion repairs and/or levee repairs are needed, there should be additional opportunities to construct setback levees, especially if such setbacks are cost effective and achieve multiple objectives that attract other funding sources.

Why doesn’t the governor’s proposal define Beneficiaries Pay?
The Governor’s proposal includes two basic funding priorities:

1.  Providing State funding to protect people, property and the environment from devastating floods.

2. Provide adequate clean water supplies for California’s growing population in an environmentally sensitive manner.  

The proposal will maximize federal cost share funds, create a dedicated funding source and promote significant investment by local agencies in projects.  The Governor’s approach is consistent with most commonly held definitions of “beneficiaries pay.”  The Administration does not see the value in further attempting to define this often divisive term.

Questions from Senator Margett
How does SB 1166 accommodate inter-regional water conveyance?  This proposal focuses on improving regional cooperation, but not all solutions will come within strict hydrologic or other regional boundaries.  It is not apparent that such projects would be considered “water infrastructure of statewide significance” either.  There are opportunities in Southern California and elsewhere to meet our water needs through transfers, but it is hampered by limited conveyance systems. 

Additional regional water management program described in the Governor’s proposal does not limit investment of funds to projects within a funding region, so long as the Integrated Regional Water Management Plan that serves the region has conveyance as a priority.  Statewide water management funds will be applied to fund inter-regional conveyance improvements that provide significant statewide benefits.  Section 82095 (a) includes funding for, “grants and expenditures by the department to support integrated regional water management, fund interregional projects, and invest in statewide projects and programs…”
I am concerned with the department’s desire to require cities and counties indemnify the State for work done on flood control projects.  Most local governments, particularly the rural counties where most of our project levees are located, simply do not have the financial resources to deal with the outcome of a lawsuit such as Paterno.  What will DWR expect of those cities and counties that agree to this indemnification?
The indemnification requirement in the Administrations proposal applies only for new work and is similar to existing law contained in Water Code Section 12642.  This requirement provides an important link between local decision making entities and the financial consequences of poor decisions.  It is expected that the indemnification will not completely remove the State’s liability, but rather spread it among other agencies that are contributing to increased risk to public safety and to the State’s liability.

For development from this point on, cities and counties can limit their financial exposure by carefully considering the risks they are taking, improving levees that provide inadequate protection.  Similarly, cities and counties could require property owners of new developments to carry flood insurance and/or fund levee improvements.  Actions such as these will limit the financial risk of cities and counties for development in areas protected by the Sate-federal levee system.  Even without any new development behind State-federal levees, urban areas can reduce their financial exposure by raising their level of protection to a high level – and the bond provides adequate State funding for that purpose.  The basic requirement is to have a reasonable plan of flood control, which includes landowner notification, appropriate risk spreading, and addressing levee construction and maintenance deficiencies.  

The Administration also is looking for ways to have more property owners obtain flood insurance.  With more flood insurance policies in place, future flood damage will be partially absorbed by the National Flood Insurance Program.  This will reduce overall liability to all agencies.
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